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About Azrights
This book was produced by the team at Azrights an intellectual property (IP), technology and internet law firm based in 
London. Azrights focuses on helping businesses to secure their intangible assets. Setting an IP strategy in line with their 
business plans is important for start ups through to publicly traded companies.

Advising SME clients on IP and online strategy requires unique skills, insights and knowledge. This is an area in which 
Shireen Smith, Solicitor at Azrights, has particular expertise and interest. She frequently delivers training talks on IP 
law to lawyers, and others. She loves to simplify complexity so as to raise awareness of IP for small and medium sized 
businesses. For years Shireen gave workshops at the British Library to entrepreneurs setting up online businesses, and 
has delivered Masterclasses to LSE’s Entrepreneurship unit. She is also author of the book, Legally Branded which was 
published in 2012.

Azrights differs from other firms by focusing not just on the legal angle, but also on the underlying technology and 
business matters. The firm likes to employ staff with backgrounds in technology or who share a love of raising awareness 
of the importance of IP to business.

Please note
This publication is for information purposes, and does not 
constitute legal advice. Any action you take in reliance on 
it is entirely at your own risk. You should first seek advice 
from a qualified professional familiar with your individual 
circumstances. The information in this publication is not 
intended to be comprehensive, and many details which may 
be relevant to particular circumstances have been omitted. 
Accordingly it should not be regarded as a complete and 
authoritative source of intellectual property information. We 
expressly disclaim any and all liability or responsibility for 
the consequences of any errors or omissions.
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“
Your time is limited, so don’t 
waste it living someone else’s 
life. Don’t be trapped by 
dogma—which is living with 
the results of other people’s 
thinking. Don’t let the noise of 
others’ opinions drown out 
your own inner voice. And 
most important, have the 
courage to follow your heart 
and intuition. They somehow 
already know what you truly 
want to become. Everything 
else is secondary

Steve Jobs
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Introduction

How aware are you of
critical IP issues affecting
your business?

More than 50 % of corporate value 
today lies in the form of intangible 
assets. Without question intellectual 
property in the form of patents, trade 
secrets, copyright, trade marks, 
contractual relationships, and 
specialized employee knowledge 
comprises a significant portion of the 
value of a business. 

However, these assets do not just 
exist. Often something will simply be 
potential IP. IP can often be lost if not 
identified, captured, and secured. 
Leveraging IP is how value embedded 
in it is realized.

Intangible assets cannot be measured 
unless they are managed. An 
awareness of intangible assets is the 
way to preserve the investment a 
business makes in its brands, designs, 
and technology.
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IP is a complex area of law. Many businesses are 
unaware of the potential value of their intangibles. 

The ideal is for management of intangibles and 
protection of IP to be considered when a business 
plan is produced. By setting its strategy on IP 
matters it is far easier to build IP management 
into the day to day running of organizations. 
This book gives some pointers for identifying, 
capturing, and protecting IP.

There is an accompanying IP Risk Assessment 
which may be taken online at Azrights.co.uk/Risks 

http://Azrights.co.uk/Risks
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It is surprisingly easy to overlook 
the intangible assets you own and 
produce. By their very nature they 
are unlikely to get tripped over in 
the office or be discovered hidden 
under the sofa when rearranging 
your furniture.
 

You might have caught a glimpse 
of television programmes like 
Cash in the Attic, where heirlooms 
turn out to be relics from the 
Ming Dynasty, or the kitchen table 
was in fact Leonardo Da Vinci’s 
workbench. If you don’t know you 
have something valuable, how can 
you exploit or protect it?

Intellectual property suffers from 
both of these issues, and more – 
not only might you have generated 
IP that you don’t know about, or 
that you didn’t know was valuable, 
but in some cases your rights to it 
can be lost forever if you don’t act 
at the right time.

INSPIRATION
Why is failing to capture your Intellectual 
Property a costly problem?
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The inventor of the Karaoke machine, 
a Mr Daisuke Inoue, earned nothing 
from the billion dollar industry that the 
invention spawned. He never thought 
of patenting his invention until it was 
too late. Had he done so it could have 
made him millions. 

Reflecting on his experience, one can’t 
help feeling ‘it’s not fair!’ that it was 
the multinationals and not him who 
made massive financial gains from 
his invention. However, his case is not 
unusual and even now many inventors 
know little about their intellectual 
property rights.

The lesson is simple – if you are an 
inventor, or entrepreneur you need to 
know about IP.

I know you’ll find this booklet useful 
and hope that it connects with you.
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Nearly every man who 
develops an idea works 
it up to the point where 
it looks impossible, and 
then he gets discouraged. 
That’s not the place to 
become discouraged

Thomas Alva Edison

“
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Talking about the details of your invention before protecting it with a patent is one of the costliest 
mistakes you can make. It will jeopardise your chances of securing a patent over it. But it’s not just 
with inventions that you need to keep your plans secret. Even in other areas keep your cards close to 
your chest. Say you have a great idea for a name for a product, a new business concept, or a new book, 
if you’re really keen on the name, then don’t tell anyone about it until you’ve protected your rights by 
applying to register it as a trade mark. Securing the domains you want isn’t enough. Always wait until 
your plans are too advanced for competitors to catch up with you before revealing your big idea. 

When you come up with the next big thing, it can be really difficult to keep it to yourself – not just from a 
personal perspective, sharing it with your friends and family, but also from a business perspective when 
you are discussing with manufacturers and retailers how to get it to market quickly. This is dangerous 
because once the cat is out of the bag you can lose out.

If your idea is in the public domain, it’s too late to file for a patent. If you really want to maximise the 
return from your investment, you need to keep it quiet until the time is right.

Ideas for new business models are not patentable. Often, the only protection you have against 
competitors who copy your business idea is lead time, and your ability to implement better than others. 
Again, keeping your plans secret before you go to market is key to protecting your intangible assets. 

Revealing your big idea too soon

MISTAKE
#1
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TIP #1

Ensure disclosures are 
confidential

If you absolutely must share your idea, do so 
under the right circumstances, and with the 
protection of a Non-Disclosure Agreement.

Internally, even if your team is already 
bound by confidentiality obligations, restrict 
who has access to the information, and 
impress on everyone that the information is 
confidential. Don’t assume they will know.

Coca Cola has been able to restrict access 
to its recipe to only 3 employees at any one 
time. As a result it has kept the recipe secret 
for 100 years, and might continue to do 
so indefinitely. Had the company applied 
to patent the recipe, the patent would have 
expired after 20 years, and the recipe would 
by now be freely available for others to use. 
So, if you have a key piece of intellectual 
property, think carefully about how best to 
exploit it. Do you want to patent it and in 
doing so disclose the invention to the whole 
world, or is it viable to keep it to yourself, by 
protecting it as know how?
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TIP #2

Consider commercialising 
the idea before you sink a lot 
of money into it

Before you invest heavily, bear in mind 
how your invention will translate into 
something people want to buy. Consider 
the wider aspects relevant to its success. 
Is there a market for it? Who will buy it? 
Who are the competition, and how will you 
carve your niche?

Don’t overlook the power of a strong, 
distinctive brand, and the importance of 
effective protection of your intellectual property 
rights through appropriate agreements.

Licensing your idea should also be at the 
front of your mind. While you might not 
be able to satisfy demand yourself, other 
businesses will be ready to help you take 
up the slack.
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The Anywayup® Cup

The experiences of Mandy Haberman, 
the inventor of the Anywayup Cup, 
illustrate the importance of intellectual 
property protection for innovations. 
She has publicly attributed her business 
success to patent protection (which she 
used successfully to prevent copying by 
larger manufacturers), stating:
Because I had patents, I was able to go 
to court, defend my idea, enforce my 
patent rights and that meant that I kept 
my monopoly in the market. This made 
me a lot of money; if I had not had the 
patents, I would not have made anything.

The nationally and internationally 
registered ANYWAYUP trade marks also 

contributed to the success of her 
products, and she is reported to 
have said that they played a very 
significant part in her success.

So, if you have a great idea you 
think is ground breaking, keep 
it secret until you’ve explored 
with lawyers whether patent 
protection is available.

When you eventually market 
your product, consumers will 
seek it out using your brand 
name. So, it’s important to 
develop a strong brand by 
paying careful attention to the 
name early on, particularly to 
ensure it is well founded legally.
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Any damn fool can put 
on a deal, but it takes 
genius, faith and 
perseverance to 
create a brand

David Ogilvy

“
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A good name can literally make or break your business so making a poor choice of name can be a very 
costly mistake. There is a tension between the need to be found and the need to be remembered on the 
web. So, think carefully about using a descriptive name. Google currently rewards keyword rich domain 
names but may not always continue doing so. Bear in mind purely descriptive names are a poor choice 
before using a domain which describes what the business does. 

Customers find you by looking out for your brand name or logo, so keeping these identifying ‘badges 
of origin’ distinctive and memorable is crucial. Over time, your brand will develop a reputation, and an 
association in the minds of your consumers with, for example, the quality or value of your services, the 
fashionable nature of your goods, or their exclusivity.

Whether your brand is bright, bland, negative, offensive, controversial, and catchy and so on will affect 
your success. The aim is to be recognisable, and to evoke an emotional response which encourages 
your target customers to come back again and again.

MISTAKE
#2
Not understanding the importance of a strong brand
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TIP #3
Use a distinctive name

Distinctive names not only make the best brand 
names, but are required for trade mark protection. 
Depending on the industry you work in, you might use 
your own name – think Gucci, Armani, and Selfridges 
– but in others you might want something suggestive 
of what you are selling. If so, beware of veering too far 
towards the descriptive.

A name that came close to being descriptive is 
Facebook – the name gives an idea of the business 
behind it. However, it has been accepted for 
registration as a trade mark.

More often though, successful brands are memorable 
partly because they don’t relate to the business at 
all – for example Galaxy chocolate, Google, Apple 
Computers. If Larry Page and Sergey Brin had decided 
to use the brand name ‘Search Engine’, how would 
you recommend them to a friend?
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Even where you have limited resources, 
at the very least engage a professional 
to carry out a search of the trade mark 
registers in the UK or EU and to highlight 
any obstacles.

The question to ask yourself is how 
attached you are to the brand name, 
and whether you are prepared to risk a 
rebrand further down the line. 

You can carry out a limited free 
search of the UK and EU trade mark 
registers at our website: azrightstrade 
markregistration.co.uk/free-search.
aspx. However, as trade marks give a 

wide scope of protection encompassing 
similar marks, a professional search 
with an opinion is strongly advisable.

Remember the game Scrabulous? It was 
a huge success on Facebook, reportedly 
having as many as half a million players 
on Facebook each day. They are gone 
now because Hasbro the owner of 
Scrabble objected to their using a name 
too similar to Scrabble.

Don’t use a brand name 
without first investigating 
the potential trade mark 
implications. Otherwise, 
you are taking a 
considerable risk which 
could prove very costly.

Trade mark searching 
is an exercise in risk 
management. Depending 
on your resources, the 
nature of your trade 
mark, and whether you 
will be marketing your 
wares internationally, 
you may want to check 
whether you will be able 
to use the same brand 
name in other countries. 

TIP #4

Clear your brand 
name before you
finalise it

http://azrightstrademarkregistration.co.uk/free-search.aspx
http://azrightstrademarkregistration.co.uk/free-search.aspx


© Azrights 201317

If you fail to use a mark and don’t enforce your rights in it, you are taking a risk 
which could have long term consequences. So, ‘use it or lose it’ . If you discover 
someone is using your trade mark in connection with a similar business, take 
action. Sometimes all that is required is a letter. In more serious cases you may 
need to instruct lawyers to threaten proceedings and bring a claim for damages 
(compensation) where a competitor’s use of your brand has harmed your business.

TIP #5

Once you own 
your trade mark 
use it
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If you are using a word or logo as a trade 
mark, let people know. For example, if you 
have a product named MyProduct, write it as 
MyProduct™ in print to alert others that you 
are using the word in a trade mark sense. 

However, unless you have registered the 
brand as a trade mark, you may not use the 
® symbol. Once it’s registered, change the 
symbol to ® so competitors know you own 
that name. It will also assure customers that 

TIP #6

If you’ve got it, flaunt it

products bearing the sign 
will have the qualities they 
associate with your brand. 

Similarly, if you 
disseminate content, use 
the © symbol to indicate 
that you are aware of your 
copyright, and to deter 
people from copying your 
work – for example © My 
Business 2011.
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Though often humorous, mistakes like these can have a 
significant impact. Of course, depending on your market it 
might be an advantage for your brand name to be hilariously 
offensive, but in many it is not – some examples we’ve come 
across are below:
- KIDSEXCHANGE
- retarDEX Toothpaste
- BARF detergent
- Mazda Laputa (where in Spanish, la puta means the whore)
What is important is to be aware of the risks, and avoid 
unintentionally alienating customers.

Checking the availability of a domain name? Read this first!

When you come up with a name you are keen on, don’t look on 
domain registration sites to find out whether the corresponding 
domain names are available. There is anecdotal evidence that 
employees in certain domain registration companies note the 
names searched so that a name that was available when you 
looked a month ago turns out to be registered when you look 
again once your plans are more concrete. So, the best way to 
carry out a preliminary check for available domain names is to 
type them into the address bar of your browser and see whether 
there’s a website at that address. 

If you have a team working for you, make sure they know not to 
search for the domain name on domain registration sites either. 

The best way to avoid cybersquatting on your brand name is to be 
ready to buy the domain name when you check its availability.

TIP #7

When selling internationally, ensure your 
brand isn’t derogatory in another language



© Azrights 201320

Biz Stone

“Timing, perseverance, 
and ten years of trying 
will eventually make 
you look like an 
overnight success
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Not budgeting for Intellectual Property help and advice

MISTAKE
#3
Perhaps counter-intuitively for first time entrepreneurs, one of the costliest mistakes people make 
is failing to budget properly for IP legal support. This really restricts what you can protect, and how 
effectively you can manage your risks. IP is an investment not a cost.

Without funds set aside in advance, early-stage businesses often cut corners. You may find you don’t 
have the resources to get professional help to trade mark your brand, or to protect your logo and 
copyright, or draft proper terms of business. You might also fail to comply with legal requirements in 
your business, which could have serious consequences if you’re unlucky.

Some entrepreneurs, especially those in the start-up mode, may not recognize the make or break 
value that a trade mark or other forms of IP protection can have on their ability to make inroads into a 
crowded market. They are sceptical whether it’s actually worth spending money protecting their IP. 

Cutting corners inappropriately leads to stress in the short term, because it’s hard to focus on 
developing a successful business when you are continually worried that a risk you’ve taken might 
derail your plans. These fears can be realised if you become involved in costly litigation before you’re 
even off the ground properly.

Do what you can to build your business on strong foundations. Give your business the perfect 
opportunity to grow and prosper by securing your IP rights. Avoid the distraction of re-branding, or 
setbacks due to non-compliance with employment or other laws, or ambiguous terms, which can lead 
to disputes and other reputation damaging incidents. Don’t neglect to budget accordingly.
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Maybe you’ve just come up with 
a brand name, and wonder why 
on earth it’s worth paying now to 
protect something that has little or 
no immediate value? You’re aiming 
for your business to be a success, for 
customers or clients to spread the 
word about your quality or value, and 
to keep coming back for more. This 
word of mouth marketing, loyalty, and 
reputation depends on your owning 
that brand.
 
As you go from strength to strength 
your brand grows in value, and one 
of the worst possible scenarios after 
you’ve invested so heavily in your 
business would be for your brand to 
be taken away from you, or for your 
customers to be diverted to another 
business with a similar name.

Trade mark registration is the way to 
protect your future intellectual property 
assets, along with your current ones. 
Ownership of domain names and 
company names does not give you 
rights in the name itself.

TIP #8

Budget to register your 
intellectual property Even after you’ve filed a patent application and want to discuss your 

idea, for example, to get investment, or to discuss it with retailers, 
product designers or manufacturers, tread carefully. Don’t take too 
much comfort in Non-Disclosure Agreements (NDA).

An NDA gives you a certain amount of protection depending on 
how well drafted it is. It offers the possibility of a legal claim for 
compensation if someone you tell about your plans leaks details to 
the public. However, once the idea is in the public domain, it‘s too 
late to protect the information itself, and it can be difficult to prove 
who was responsible for the leak. So, the protection offered by an 
NDA is quite fragile.

TIP #9

Don’t draw too much comfort from NDAs
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A common mistake is prioritising available 
resources for the wrong things. Some 
businesses budget staff, premises, design 
and marketing work early on in their lifetime. 
Although the public facing side of your 
business, like your website and social media 
pages are important when you are trying to 
build your profile, it’s inappropriate to spend 
too much on these if it’s at the expense of 
neglecting to check that the legal foundations 
of the business are sound.

We have known businesses with a miniscule 
budget for legal and IP work, who manage to 
have enough to pay 6 figure web-design and 
hefty on-going internet marketing fees. They 
have spent all this money and yet exposed 
themselves to litigation for using a domain 
name that infringed on another’s brand, and 
copying their competitors’ terms of business. 
How can you grow a viable business if you 
don’t avoid attracting the costliest of expenses: 
litigation?

In the early stages where it isn’t clear that you 
can successfully commercialise a product or 
service, the focus should be on bootstrapping 
while managing risks. But bear in mind that 
some IP rights need to be addressed right at the 
beginning – otherwise they are lost forever, or 
could become prohibitively expensive to acquire 
if you wait till success is in sight.

TIP #10

Prioritise your budget efficiently
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Chateaubriand

“Original is not one 
who imitates nobody 
but one whom nobody 
can imitate
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MISTAKE
#4
A brand is one of the most important assets your company creates when building its business, and 
therefore is something to which business owners need to give a lot of attention. In particular, it’s 
important to appreciate that ‘brand’ is not just relevant to big household names.  Every business that 
aspires to succeed needs to think of itself as a brand from the outset.  

A number of disciplines are relevant when branding a business and the best outcome will follow only 
when they collaborate during the branding process.  Like that, their different perspectives can be taken 
on board to develop a distinctive brand for you.  

There is a common misconception that you should first create a brand and then seek legal advice 
to protect it.  But this is wrong.  IP advice will help you choose brand elements like names, shapes, 
logo designs, taglines, images, or music that are distinctive.  That is how you ensure your business 
will be able to stand out both in the short term and in the long run.  An IP professional with a sound 
understanding of branding and a grasp of trade mark, copyright, design and other IP laws is the most 
appropriate expert for this work.  Then once your branding is completed, you need a budget to protect 
the distinctive elements so your competitors are not able to copy your branding and render it generic 
over time. This is how the likes of Coca-Cola achieved their iconic bottle shape.  

Unfortunately, there is much confusion about branding, what it is, and what you need to do to get a 
brand.  Therefore, it can be difficult to know who to turn to, and in what order, when you want to find 
branding help.  Too many people overlook the legal dimension with various consequences, some quite 
devastating. 

Not involving an IP lawyer throughout your branding project
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When choosing a name, the primary concern should 
be the legal dimension.  Whether or not the name 
sounds cool, or is catchy does matter.  However, 
that’s not the only consideration.  If you have the 
designs produced around a name that you can’t 
own, nobody is going to care that the name is ‘just
perfect’ for you. Legal availability is the most 
important factor before plumping for a name. Avoid 
taking risks with a name because it is the element of 
your brand which contains the value your business 
generates.  

So, for a name to be really perfect for your 
business, it must be suitable and cleared from a 
legal  perspective. Otherwise you risk infringing on 
another’s trade mark, or finding that the name is 
unsuitable for various reasons.  Picking a name that 
is legally unsuitable can really put a ceiling on what 
your business can achieve , so  get a  legal opinion 
before settling on a name. 

Marketing, design and IP law are different disciplines 
with a large body of knowledge involved in each. 
Therefore don’t expect your branding people to know 
the ins and outs of IP law. That’s not their expertise. 

An IP lawyer should advise on IP aspects of your 
branding. Agencies’ contracts  invariably put the 
onus on you to check the legal position with your 
own lawyers. So, do it.  Talking of contracts, make 
sure that before anyone creates materials for you,

TIP #11 
Selecting a Brand Name

you sort out in writing who owns the rights to the 
material. The default position is that copyright 
belongs to the creator.  This is an example of why 
you need a lawyer to help look after your position.  
Intellectual property rights like copyright are 
property rights, and just as with physical property 
there are formal legal rules governing their transfer. 
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Protecting your brand name does not simply end with trade mark registration, it is 
a continuing process. Apart from trade marks there are many other ways in which 
your brand needs to be protected.  For example, whether you choose to take part 
or to ignore them, it’s important to realise that conversations will take place online 
about your brand. Ideally, the word on the web will be positive and your customers 
will refer their friends. But how will you know?

Bad reviews, negative comments, malicious parody sites and a whole host of 
other risks to your brand’s reputation arise from online discussions. Using online 
reputation monitoring ensures you are alerted immediately when your brand or 
prominent members of your organisation are mentioned. Having access to lawyers 
who understand branding and the online environment will help you to know what 
to monitor, and how to respond, which is often a delicate issue. 

TIP #12

Monitor your   
online reputation
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Taking part in online discussions is part of 
managing your brand’s reputation, and it helps 
your brand to become known and get wider 
recognition.

As the online space is very crowded it helps 
to have a proper name that is unique to you, 
rather than a name that simply describes what 
your business does. It makes it much easier to 
monitor your brand’s reputation if the name is 
unique and there are not a host of businesses 
with similar names.  Ensuring that names you 
pick are distinctive and available is a job for 
your IP lawyer. 
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TIP #13

Cybersquatting and Typo squatting

Having a website is not all about having a good 
design, or even providing information about your 
business. Primarily, a business’s website is a way 
for its products or services to be found. 

If the site is a success, you may find that a third 
party registers a similar domain name to yours.  
Cybersquatting and typo squatting are good 
examples of issues on which you may need to seek 
the advice of an IP lawyer. 

These practices can be lucrative, as the registrants 
of the domains then monetise them by diverting 
traffic to a page which features pay per click 
advertising links to competing sites. The aim 
could also be to sell you the domain name at a 
significant mark-up. 

If your business has sought legal advice before 
launching a site, then you will know how important 
a distinctive domain name will be to your ability 
to protect your brand online.  Registering it as a 
trade mark is also necessary if you want to more 
readily be able to fend off cybersquatters. The type 
of name you choose, and your decision to protect 
it with a trade mark, may mean you are able to get 
quick relief and have competing domains which 
were registered in bad faith transferred to you.  Be 
sure to develop a good understanding of why it is 
so important to choose distinctive names online. 
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When you are selecting 
images to use on your 
website, be aware of the 
copyright issues surrounding 
the pictures you use. 
Particularly if you enlist a web 
designer to create your site, 
in which case you should 
make sure they have not used 
any unlicensed copyright 
works. After all it will be you, 
not them, who will end up on 

TIP #14

Be careful to ensure 
you are licensed to 
use images

the receiving end of threats of legal action from the representatives of Getty 
images or whichever other licensing body owns the material. 

New tools have emerged enabling you to search for images under unrestrictive 
licences, such as Creative Commons. These works may be usable in your 
business at no cost provided you attribute them to the author. However, beware 
that even if you find a photograph on Flickr, or Google Image Search, which 
has been marked as available for commercial use, it may still be necessary to 
clear copyright, to ensure you are covered from a legal perspective. Did you 
know that even if just the background of an image includes material that is 
someone else’s copyright or trade mark there could be repercussions?

Just because your web designer is accustomed to selecting images for their 
clients’ sites, that does not mean they will be aware of this sort of legal 
minutiae.
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Andre Malraux

“Often the difference 
between a successful 
person and a failure is 
not one who has 
better abilities or ideas, 
but the courage that 
one has to bet on their 
ideas, to take a calculated 
risk - and to act
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MISTAKE
#5
Seeing IP as a cost rather than an investment

Shoring up the legal foundations of your business will stand you in good stead to avoid problems further down the 
line. It will avoid many expensive pitfalls that await the unwary. The relationships you build, the assets you develop 
or acquire and the supply chains you establish are all underwritten by a framework of legal agreements governing 
your obligations, rights, responsibilities and the ownership of the property involved.

If the legal foundations of your business are unsound, cracks will appear as the weight of your business 
grows. Perhaps a crude analogy, but one we find quite fitting. Disputes are generally a result of lack of 
sufficient communication. A legal agreement provides the context and opportunity to have necessary 
discussions on important details before entering into relationships.

Also it’s more straightforward to secure the rights to intangible assets, such as your brand name or your 
website, at the outset. If there are problems, it’s much simpler to make adjustments in the early days. Once 
your business succeeds these intangible assets acquire value. The likelihood of others freely signing over 
rights to you diminishes if you leave it until then.

Failing to build your business on strong legal foundations is one of the costliest mistakes you can make. 
For example, if you don’t have proper trade mark clearance searches before you settle on a name, you 
expose your business to the risk of having to rebrand at short notice, which would entail withdrawal of all 
your marketing collateral, and any products, and the need to start over with a new domain address. 
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Intangible property comes in a variety of flavours: ideas, creative works, and industrial 
know-how, brand elements like names and logos, client lists, software, templates and so on. 

Whether the people who create your IP are your employees or freelancers or another 
business determines whether you own the rights in the final work. It’s important to consider 
copyright and license terms before projects start so you structure your agreements in a way 
that protects your IP position.

Company and domain registration don’t give you exclusive rights over your brand name. 
Trade mark registration is how you secure rights to a name. And if you want to ‘own’ an 
innovation, patenting is the way to do it. It can be a costly mistake not to capture the 
investment you make in your business by securing your IP assets. 

TIP #15

Securing rights 
to intangibles is 
the way to own 
them
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Quite often, a long time can elapse between your taking steps to protect your 
interests, and those interests being worth protecting – why protect a brand no 
one has heard of yet? Because it’s your intangible asset, and will generate a 
value if you succeed. If you don’t sort out the rights at the beginning it’s like 
building a house on a plot of land you don’t own. Disregarding legal assistance 
as a luxury befitting more established businesses, or as unnecessary expenditure, 
is risky. And potentially costly.

Just because there may be avenues open to you in future to secure your rights, it 
is a mistake to conclude that you don’t need to worry too much about securing 
your rights in the first place. For example, if you find that someone else has 
beaten you to the punch and registered your name as a trade mark, it’s unwise 
to assume litigation will provide a satisfactory safety net. Inviting disputes 
further down the line, given that they always cost money and have an uncertain 
outcome, is not a good business decision. Trade marks are relatively affordable, 
and securing rights in your brand before you embark on your business is the way 
to invest in its future, and reduce risks early on. Litigation is never an easy option 
should things go wrong, and will cost ten times as much as registering the rights. 

TIP #16
Litigation always has an uncertain outcome and cost
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A high profile example of how failing to pre-empt problems can often lead 
to significant cost later on, is provided by litigation between Twitter and 
Twittad over the word mark TWEET.

The cost to Twitter of registering the mark in the US early on would  
have been about £1,000-£2,000. But having left it too long, Twittad’s 
registration of a tagline ’Let Your Ad Meet Tweets’ led to the USPTO’s 
decision to refuse Twitter’s subsequent application to register TWEET.  
The mark was considered too similar to Twittad’s registration. 

Twitter has subsequently incurred far greater legal costs to rectify the 
situation. It applied to cancel Twittad’s trade mark, and later negotiated a 
deal for the transfer of Twittad’s registration for an undisclosed sum. As an 
indication of the likely sum this might have involved, Twitter offered $50,000 
in 2010 to buy the rights to the word mark TWEETMARKS from Krumlr.  
The proposed figure of $50,000 was not accepted at the time.

The clear lesson is this: secure your rights early, before someone else does.

Twitter
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Computer systems are 
increasingly relied upon to 
connect businesses to the 
online world, to improve 
efficiency, and to protect 
their interests. Much like 
physical property (such 
as vehicles or machinery) 
software typically requires 
maintenance and support. 
This might be because 
the functionality of a 
system is not adequate 
for your business moving 
forwards; because the 
capacity of the system is 
unable to manage large 
numbers of customers; 
or perhaps because new 
security threats have been 
identified and must be 
guarded against.

While some businesses 
develop their own 
software, experience 
shows that it is likely 
you will rely on another 

TIP #17

Where software 
is critical to your 
business, use an 
escrow service

company. What 
happens if they go 
bust? Without the 
underlying source 
code, you are 
generally powerless 
to maintain the 
software yourself 
– therefore if the 
original developers 
go out of business 
you won’t be able to 
fix any problems that 
arise, or improve the 
system.

Software escrow 
services help to 
manage this risk. 
Under these schemes, 
software developers 
provide source code 
and documentation 
to a 3rd party (for 
example a firm of 
solicitors), and in 
the event that the 
developers are 
no longer able to 
support you, this 3rd 
party may release the 
material so you can 
maintain the system 
yourself – or more 
likely hire another 
team of developers 
to do so.



© Azrights 201338

TIP #18

Register your domain names yourself

Domain names are crucial to businesses even when they don’t 
sell online, and simply have a brochure site. Domains are 
owned contractually by the person named as the registrant – so, 
if your web designer registers your website’s domain, they are 
the owner. The domain renewal notice will go to them. If the 
renewal notice is overlooked, typically because it is sent to your 
web designer, or to an employee who has left your company, you 
won’t know the domain needs to be renewed. To risk the loss of 
your domain name and website is a costly mistake.
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Tony Battie

“You’ve got to go 
through turmoil to 
get to success. It 
was just meant for 
the puzzle to be 
built like that
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MISTAKE
#6
DIY Legal Advice

The internet has revolutionised the way we look for information, entertainment and even relationships. 
So, when buying products or looking for news, your first port of call will probably be a search engine such 
as Google. It is increasingly common for businesses to look for legal advice online too.

There is a wealth of information on the web, but a crucial issue when it comes to legal advice is that much 
of this is generic, sometimes outdated, or inaccurate and conflicting. It is no substitute for consulting an 
experienced expert whose advice takes into account your particular circumstances. Assuming internet 
research is a proper substitute for legal advice is a costly mistake. 

When it comes to intellectual property and compliance for online businesses, the law involved is complex, 
fast-changing, and can vary significantly depending on where you are based and the nature of your activities. 

If you rely on internet based legal advice to decide what IP rights to register, and then register your own 
trade mark, file your own patent application, buy contract templates and draft your own legal agreements, 
bear in mind it will be too late by the time inadequacies in the work show up. If you are going to do your own 
legal work, at the very least consult an IP lawyer for strategic guidance about what to focus on and how to 
prioritise the work. In any event some jobs are not worth doing at all if you are going to do them yourself. 
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Your patent application sets out 
exactly what it is that you claim to 
have invented, and determines the 
extent of your rights. So getting it 
right is extremely important.

The test of a well drafted patent 
specification comes when it is 
commercially successful enough 
for others to want to license it, 
or even to find a “work around” 
to offer similar products in the 
marketplace. A DIY patent spec is 
unlikely to stand up to this sort of 
scrutiny, so if you plan on being 
a success, don’t do anything with 
your invention until you can afford 
to have your patent prepared by a 
professional. Bear in mind that if 
your application discloses details 
of your invention but does not 
successfully protect it you will lose 
the opportunity to patent it. 

TIP #19

A well drafted patent 
application is worth its 
weight in gold
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You can file your own trade 
mark with the trade mark 
registry, and thereby avoid 
legal fees. However, get a 
legal opinion on whether 
the trade mark is capable 
of being registered, or may 
encounter difficulties before 
potentially wasting the official 
fees on an unsuccessful 
application. The trade mark 
registry refuses a large 
number of trade marks and 
publishes details of refused 
marks on its website.

Another costly downside 
even if you do succeed in 
securing a registration is that 
it may not adequately protect 
your business. You may be 
reassured by the sight of 
your trade mark certificate 
but when problems arise you 
may well discover gaps in the 
protection, where you
thought you were covered. 
There is anecdotal evidence 

TIP #20

Get some legal help
even if you are going 
to register your own 
trade mark

that a huge number of trade marks
do not properly protect their owners’ 
interests. 

If you are lucky you will never find 
out. But there again, the whole point 
of registering the trade mark is to 
stake out your territory, and protect 
your interests in case someone 
encroaches on your territory in 
future or thinks you are encroaching 
on theirs. If your trade mark is not 
adequate to cover all your activities 
you could still be infringing on 
someone else’s trade mark rights 

despite having a registration that you 
thought protected you! You then run 
the risk of having to rebrand, withdraw 
all your marketing materials and start 
over for part of your business activities. 

So, it’s important to get advice on 
the business categories in which to 
register your mark. To address these 
needs that DIY trade mark registrants 
have Azrights has produced a product 
details of which appear here:  
Azrightstrademarkregistration.co.uk/
Ally

http://www.azrightstrademarkregistration.co.uk/ally
http://www.azrightstrademarkregistration.co.uk/ally
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TIP #21

Don’t assume legal help is just about documents

If you are intending to use standard documents they may not properly reflect your business context, and could 
therefore actually have an adverse impact on your business. The terms on which you do business, and agreements 
with employees and contractors, are relevant to securing your IP and reducing your exposure to risk.

Developing a relationship with a lawyer who will understand your business and its aims and so be proactive on its 
behalf is the benefit you forego if you neglect to consult a lawyer when trying to find agreements for your business.  
If you are going to draft your own agreements, consult a lawyer and let them know you intend to do your own legal 
work. This might be the best way to help you prioritise and achieve a good outcome with your limited resources.  
As such you may avoid common pitfalls such as wasting resources on the wrong issues. 
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Cases abound where a business has engaged someone 
to produce art, content, or other copyright works only 
to find later that they don’t have the rights they assumed 
they would have over the work. In one case, contractors 
were paid to develop a piece of financial forecasting 
software called StratX for a division of GlaxoSmithKline, 

but the contract didn’t mention intellectual property 
– in the end ownership lay with the contractors. 
Commenting on the case, Jeremy Phillips of the IPKAT 
blog noted that ‘Every £1 saved by not instructing a 
transactional lawyer in the first place is worth £10 in  
the pocket of a litigation lawyer later’.

TIP #22

Discuss ownership of copyright if commissioning others
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Francis Bacon

“There is no 
such thing as 
an original 
thought
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MISTAKE
#7
Assuming a patent is all you need to 
succeed with your big idea

Protecting your business’ core innovation with a patent is a great opportunity if you can do it, but it is by no 
means a panacea when it comes to success in the marketplace. There are a wide array of other issues to 
consider, documents and procedures to implement. Which of these you prioritise will depend on the nature 
of your operation and your ultimate plans. 

So in your excitement to patent your idea, don’t overlook other IP issues which may be equally important 
to your ultimate success. 

The structure of your agreements with licensees, manufacturers, distributors, retailers and agents will 
impact on your ability to protect and exploit your assets, both tangible and intangible. Along with your 
terms of business, and employment and freelancer agreements, these impact on the value of your 
business. Good agreements also affect your ability to stay out of court.

It’s important to avoid litigation because it’s not only a drain on resources, but could also damage your 
reputation. Facing legal action from unsatisfied customers, or fines for breaches of data protection law, 
can reduce the value of goodwill you have worked so hard to generate. 
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TIP #23

Ensure important agreements are in 
place before you enter relationships
You can’t go it alone in business. Bringing your idea to fruition 
involves engaging staff, freelancers, and contractors to assist with 
design; manufacturers, distributors and retailers to bring your 
product to market; and marketers to promote your services. 

All of these relationships need agreements, some of which will have 
huge implications for the value of your business. 
 
If you are planning to one day exit your business and sell it, then 
putting in place solid documentation and complying with legal 
requirements will only enhance its value. For example, complying 
with data protection laws is sensible so you have a clean list to 
pass on to your buyers, and avoid the risk of hefty fines. Adhering 
to European regulations governing the distance selling of goods 
provides greater clarity to your consumers and demonstrates that 
your contracts are sturdy. This will help facilitate sales.
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Coca Cola might have 
been able to patent its 
recipe 100 years ago, 
but instead it opted to 
keep it secret. A patent for 
the formula could have 
expired long ago, opening 
up opportunities for 
competitors. Instead, by 
controlling access to the 
recipe it has retained its 
unique selling point, and 
might continue to do so 
indefinitely.

Relying on patent protection without considering other 
aspects of your intellectual property strategy is unwise. 
While a patent might prevent competition with your 
product, other businesses could find ways around it. 
A strong brand on the other hand, is timeless, and 
can help to keep your business competitive even in a 
marketplace flooded with similar goods.

TIP #24

Consider alternatives to patent 
protection. Patents often spring  
to mind when people consider 
protecting a concept or idea,  
but sometimes a patent won’t  
be the best option
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TIP #25

When sourcing products from abroad, take 
appropriate steps to manage your risk
Inventors and start-ups often try to reduce their overhead costs by using cheaper 
manufacturers in countries like China. This can increase margins and make an 
early-stage business viable where it otherwise wasn’t feasible. But don’t overlook 
the fact that safeguards abroad are not always in line with what you might 
expect. Below is a checklist of fundamental steps to take before concluding an 
outsourcing contract:

- Register your intellectual property in your home country, 
and the countries you will sell to
- Register your trade marks in China
- Use a written agreement to protect your know-how and trade secrets in China
- Seek advice on ensuring contractually that the Chinese manufacturer supplies 
products of the desired quality, and within agreed timescales
- Do not rely on purchase orders, rely on comprehensive 
agreements with each manufacturer
- Use a reputable manufacturer, with references
Your success in these arrangements depends on care and 
attention to such details. 

Rather than a simple non-disclosure-agreement, when transferring know-how 
to a manufacturer abroad you will want to ensure they use that know-how 
only for the purposes for which you are supplying it, that dissemination of your 
intellectual property within their company or between subsidiaries is carefully 
controlled, and that they are restricted from soliciting your existing or potential 
customers of their own volition. Better still you want to take steps to ensure no 
single manufacturer has the wherewithal to produce the entire product.

In China you must account for the fact that their trade mark regime is of the 
‘first-to-file’ variety. So, it would be possible for someone else to register your 
brand name unless you have registered the mark first. This would prevent the 
exporting of your goods.
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We have developed a quiz enabling you to obtain a quick IP RIsk Assessment.  It’s an excellent way to get 
started on the journey to protecting your valuable IP assets.  The assessment gives you useful pointers to help assess IP 
gaps in your business.  It’s a starting point towards ensuring that you secure IP, to increase the value of your business.
Access our website now Azrights.co.uk/Risks for further information.

What Next?

Find us online
You may also want to visit our various properties 
on the Internet, such as our blogs or forum 
which is coming soon on our Azrights trademark 
registration site.  Or find us on social networks:
 
· Azrights.co.uk/Blog
· AzrightsTrademarkRegistration.co.uk/Blog
· ShireenSmith.com/Blog
· Twitter: @Azrights
· uk.LinkedIn.com/in/shireensmith
· Facebook.com/Azrights
 

Services we can help with
Our main site details the ways we can help on 
the services page of:

Azrights.co.uk

Look out for our upcoming video on that site 
detailing our new Legally Branded System which 
helps companies to increase their value by 
properly approaching the management of their 
intellectual property assets.
 
For early stage businesses we have various 
products and services on offer, including an 
online trade mark registration service, at:

AzrightsTradeMarkRegistration.co.uk

On that site we are developing video and other 
products, which among other things, will help 
SMEs to easily identify ways to manage their IP 
issues.

Taking Action
We hope you have found the information in this book useful 
for giving you pointers about how to manage your IP. 
 
It is important to take action now, and not just leave it to one 
side.  Why not take our IP Risk Assessment quiz mentioned in 
the box below. Ideally this will help you move towards having 
an IP strategy that’s in line with your business plan, and 
protects your assets.
 
In the column to the right we set out all the places where you 
can find us online. 

Submit an Enquiry
If anything you’ve read in this book resonates with you, why 
not get in touch with us by submitting an initial enquiry.
 

Legally Branded
Shireen’s book Legally Branded, is on the legal aspects of 
branding.  It is an accessible guide which was launched in 
September 2012 and has received rave reviews on Amazon. 
It focuses on a range of IP and trade mark issues that have 
a strong bearing on the ultimate success of a brand. It is an 
essential resource if you are intending to brand your business, 
or choose new names for products and services.
 
More information about the book is available on Shireen’s 
website at LegallyBranded.co.uk
 
The easiest way to stay up to date with IP and our new products 
and services is to register to receive our newsletter, by entering 
your name and email address into the form in the sidebar of 
our blog at Azrights.co.uk/Blog

http://azrights.co.uk/risks
http://Azrights.co.uk/Risks
http://Azrights.co.uk
http://azrightstrademarkregistration.co.uk/Blog/
http://ShireenSmith.com/Blog
http://uk.LinkedIn.com/in/shireensmith
http://Facebook.com/Azrights
http://Azrights.co.uk
http://AzrightsTradeMarkRegistration.co.uk
http://LegallyBranded.co.uk
http://Azrights.co.uk/Blog
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Caterina Fake, co-founder of Flickr

Working on 
the right 
thing is 
probably more 
important than 
working hard

Contact Us

Web: www.azrights.co.uk
Phone: +44 (0)20 7700 1414
Email: info@azrights.co.uk
Twitter: Twitter.com/Azrights
Facebook: www.facebook.com/Azrights
YouTube: www.youtube.com/Azrights
Linked In: www.linkedin.com/in/shireensmith

https://twitter.com/Azrights
http://twitter.com/Azrights


Shireen Smith

You can find Shireen at: www.azrights.co.uk

Many otherwise sophisticated CEOs 
and corporate managers essentially 
leave a significant portion of 
value on the table by failing to 
develop and execute on a business 
strategy directed to capturing and 
maximizing intangible assets. 

This book aims to help businesses 
understand how to avoid leaving 
money on the table which is a costly 
mistake they make if they neglect 
to implement a strategy to manage 
their intellectual property.


